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to carry to its terminus and deliver to connecting carrier. I held 
there was a variance. The plaintiff quoted the statute: I held 
it did not cure the variance, and if it applied to a contract of this 
sort, it was unconstitutional, I thought, both because of the inter- 
state commerce clause and the contract clause of the Constitution. 

You will see from this statement that my case did not come 
within the decision of the United States Supreme Court in the case 
you have cited from Missouri: on the contrary in that case, as you 
quote it, it was because the statute did not cover a case like the one 
before me, that they held it valid. Upon my holding that the 
plaintiff could not recover because of this variance, his counsel took 
a nonsuit, and afterwards told me that he thought I was clearly 
right." 



Negotiable Instruments — What Duress Invalidates Delivery. — Un- 
der Sec. 30 of the N. I. L,., an instrument is negotiated when it is 
transferred from one person to another in such manner as to con- 
stitute the transferee the holder thereof; and if it is payable to order 
it is negotiated by the endorsement of the holder completed by de- 
livery. 

Under Sec. 191, delivery means transfer of possession, actual or 
constructive, from one person to another. 

Under Sec. 16, every contract on a negotiable instrument is com- 
plete and revocable until delivery of the instrument for the purpose 
of giving effect thereto. As between immediate parties, the delivery, 
in order to be effectual, must either be made by or under authority 
of the party making, * * * or endorsing the instrument. 

"Delivery of the instrument, either actual or constructive, forms 
part of the contract of endorsement, as well as of transfer by as- 
signment, and is essential in general to complete legal transfer." 
7 Cyc. 814. It is essential that there be an intention on the part of 
the holder to relinquish his possession of the instrument for the 
purpose of negotiation, and obtaining it by duress or fraud is in- 
sufficient. In order for a delivery to be complete and valid, there 
must be an intention to deliver the instrument and the only defenses 
to an actual transfer of possession are fraud, duress, and mistake Id. 

It is a general rule that imprisonment by older of the law is not 
duress, but to constitute duress of imprisonment, either the im- 
prisonment or the duress must be tortious and unlawful. Mascolo v. 
Montesanto, 61 Conn. 50; Watkins v. Baird, 6 Mass. 506, 4 Am. 
Dec. 170. 

Duress per minas which would invalidate a contract must be threats 
such as would naturally excite such a fear as would overcome the 
will of a person of ordinary courage; and such fear must be grounded 
upon reasonable belief, that the person who threatens has at hand 
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the means for carrying his threat into present execution. See note 
to City National Bank v. Kusworm, 26 h. R. A. 55, and cases cited. 

Duress, in order to avoid the payment of a note, must be such an 
influence exerted by the payee as to overcome the will of the maker, 
and compel a formal assent to an undertaking when he really does 
not agree to it, and make that appear to be his free act which is in 
fact imposed on him through fear, depriving him of self-control. 
Nebraska Mut. Bond Ass'n v. Atlee, 97 N. W. 476. 

A mere threat of legal proceedings" is not enough to make out a 
case of duress. Fisher v. Bishop, 36 Hun 113. And so threats of 
civil suit and ordinary proceedings against property are not enough. 
Morse v. Woodworth, 155 Mass. 233; Buck v. Apt, 85 Ind. 512; 
Snyder v. Braden, 58 Ind. 145. 

Nor is a statement that the person insists to depend upon his legal 
rights sufficient to make out a case of duress. Fisher v. Bishop, 36 
Hun 112. 

The party who signs a bill or note under such threats and dangers 
of personal violence as would naturally impel a man of reasonable 
firmness and courage is certainly not a free agent, and is nowise in 
default. Dan. Neg. Inst. (5th Ed.) 876, Sec. 857. "Indeed we can 
discern no principle which would compel any person, whether a 
party to a negotiable or other kind of instrument, to pay it, when 
under violent duress; that is, under the compulsion of force, with the 
only alternative of submitting to great bodily injury or indignity." 
Id., p. 877, Sec. 858. 

The "compulsion" pleaded by the answer in an action on an order, 
alleging that it was given under compulsion as defendant was about 
to receive a payment on a loan, and could not wait to settle the 
difference between him and plaintiff, as plaintiff had a lien on de- 
fendant's property which it was necessary to have discharged so 
that the payment on the loan could be made, does not amount to a 
defense of duress. Craveling v. Saladino, 89 N. Y. S. 834, 97 App. 
Div. 202. 

A threat by a judgment creditor to levy an execution on the 
property of the debtor will not render a note made by the debtor to 
stay execution void for duress, since the creditor only threatened to 
enforce a legal right. Wilcox v. Howland, 40 Mass. (25 Pick.) 167. 
See other cases, 7 Cent. Dig., Sec. 245, cols. 402, 403. 

A note given to an agent by his principal in settlement of the 
agent's claims, is not void, as obtained by duress, though the agent 
threatened, unless the note was executed, to give information to the 
district attorney which would aid in a pending prosecution" against 
the principal. Barger v. Farnham, 90 N. W. 281. 

A maker testified that he signed a note because the payee 
threatened to make it cost him his farm, and to prosecute him for 
obtaining property under false pretenses, and that he did not know 
whether he had done anything criminal or not. He was a man of 
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intelligence and was surrounded by his family, some of whom coun- 
seled him against signing the note. None of the family seemed 
frightened, and his wife sought to have a constable called and arrest 
the payee. Held, that the note was not given under duress. James 
v. Dalby, 78 N. W. 51. 

A note is not procured by coercion or other undue means when it 
appears that plaintiff, after judgment in his favor, in ejectment, 
procured a writ of restitution and accompanied by the sheriff, went to 
the premises, which were in defendant's possession, for the purpose 
of executing the writ, when the plaintiff told the defendant that if 
he did not pay the rent for the premises the sheriff would have to 
put him out, and that rather than have himself and family turned out, 
he did so, and executed the note in question in payment of the rent. 
Davis v. Rice, 88 Ala. 388. 

It is not unlawful for a creditor to demand and secure from his 
debtor a promissory note for a bona fide debt, under threat of suit, 
if such note be not given; and a debtor can not avoid the payment 
of a note merely on the ground that the same was obtained by means 
of such a threat. McClair v. Wilson, 18 Colo. 82, 31 Pac. 502. 

In an action on a note, it appeared that the body of defendant's 
son was attached in a civil action for assault and battery, and that 
defendant voluntarily and without any threats of criminal prosecution 
against the son, executed a note in consideration of the withdrawal 
of the action. Held, that there was neither actual nor constructive 
duress. Mascolo v. Montesanto, 61 Conn. 50. 

The fact that a creditor, by means of threats, made by him to his 
debtor, that he will resort to legal proceedings to collect a valid debt 
owing from the latter to the former, induces the debtor to execute 
to him a promissory note therefor, and a mortgage on real estate, 
to secure its payment, constitutes neither duress nor fraud. Snyder 
v. Braden, 58 Ind. 143. 

C. B. G. 



